
 

 

 
 

April 26, 2022 

 

 

 

The Honorable Alan Davidson 

Assistant Secretary of Commerce for Communications and Information 

National Telecommunications and Information Administration 

U.S. Department of Commerce 

1401 Constitution Ave N.W. 

Washington, DC 20230 

 

 

Dear Assistant Secretary Davidson: 

 

The United States faces a persistent digital divide. Millions of Americans continue to lack access 

to high-speed broadband and are unable to participate in the digital economy. To attempt to 

address this problem, Congress provided $65 billion in funding for broadband as part of the 

Infrastructure Investment and Jobs Act (IIJA). The National Telecommunications and 

Information Administration (NTIA) is responsible for administering $48.2 billion of this money. 

Of this amount, $42.45 billion is for the Broadband Equity, Access, and Deployment (BEAD) 

program, which will provide states grant money to award providers to deploy broadband 

networks in unserved areas. The other programs are intended to expand broadband deployment 

on Tribal lands, promote digital equity, and help develop middle-mile networks.  

 

The IIJA included provisions requiring the use of accurate maps, preventing overbuilding, and 

prohibiting rate regulation and other unnecessary and burdensome requirements on providers 

receiving funds. We write to share our priorities for how NTIA should implement and further 

strengthen the integrity of these programs.  

 

Commit to Using Federal Communications Commission’s Broadband Maps 

 

The IIJA requires NTIA to use the Federal Communications Commission’s (FCC) new 

broadband maps, when they are available, to determine whether a location is unserved or 

underserved and therefore eligible for funding from the BEAD program.1 NTIA should not 

award funds until the FCC’s broadband maps are completed, with challenges adjudicated. The 

FCC’s challenge process permits any member of the public to challenge whether an area is 

served, and includes a robust process for verifying and resolving those challenges to ensure 

accuracy. Awarding money before the FCC resolves challenges could undermine the success of 

this program. 

                                                 
1 Infrastructure Investment and Jobs Act, Pub. L. No 117-58 §§ 60102(a)(1)(A), (C).  
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NTIA should also require eligible entities to use only the FCC’s maps when determining 

eligibility, as they are being developed though a rigorous process that Congress required to 

include specific standardization, verification, validation, and challenge processes. The same 

cannot be said of other data sources. Indeed, some agencies have even used subjective sources, 

including interviews, speed tests, and “any other information they deem relevant” when 

determining whether to fund a broadband project.2 Given the significant funding for the BEAD 

program, NTIA must not squander this important opportunity by using inaccurate data, which 

could lead to wasting funds and not closing the digital divide. NTIA therefore should not use 

other maps or data as a substitute for the FCC’s new maps when administering this program.  

 

Pursuant to the IIJA,3 NTIA should also require that a state administering a challenge process 

account for the rigorous challenge process required for the FCC’s new maps under the 

Broadband DATA Act.4 As discussed, the FCC’s challenge process already ensures accuracy. 

Thus, any discrepancy found by a state challenge should be resolved using the same rigorous 

process used by the FCC. 

 

Follow the IIJA’s Directions on Eligible Project Areas to Avoid Overbuilding 

 

NTIA should not deviate from the IIJA’s explicit instructions for determining areas eligible for 

BEAD funding. As required by the law, NTIA should first fund unserved areas, defined as areas 

where 80 percent of locations lack reliable broadband access at speeds not less than 25 Mbps 

download/3 Mbps upload,5 and then move to underserved areas, those where 80 percent of 

locations lack reliable broadband access at speeds not less than 100 Mbps/20 Mbps.6 

Additionally, NTIA has authority to define Priority Broadband Projects.7 NTIA should use this 

discretion to prioritize projects in areas where 100 percent of locations lack reliable broadband 

access at speeds less than 25 Mbps/3 Mbps. Altering the prioritization of projects or the speed 

threshold, or considering other factors, like “an identified need for additional broadband 

infrastructure investment,”8 risks overbuilding existing networks, and leaving unserved and 

underserved communities without connectivity. Such actions would further exacerbate the digital 

divide and waste taxpayer dollars. This previously occurred with NTIA’s Broadband Technology 

Opportunities Program, which misused billions of dollars, overbuilt existing networks, and did 

little to close the digital divide.9 We cannot afford to repeat this mistake.  

                                                 
2 Coronavirus State and Local Fiscal Recovery Funds, 87 Fed. Reg. 4338, 4419 (Jan. 27, 2022), 

https://www.govinfo.gov/content/pkg/FR-2022-01-27/pdf/2022-00292.pdf (Treasury Final Rule). 
3 Infrastructure Investment and Jobs Act § 60102(h)(2). 
4 47 U.S.C. 642(b)(5). 
5 Infrastructure Investment and Jobs Act §§ 60102(a)(1)(A)(ii)(I), (B). 
6 Id. §§ 60102(a)(1)(C)(ii)(I), (D). 
7 Id. § 60102(a)(I)(i). 
8 See Treasury Final Rule at 4422. 
9 See Andy Vuong, Inside the controversial Colorado EAGLE-Net broadband project, DENVER POST (Mar. 1, 2013), 

https://www.denverpost.com/2013/03/01/inside-the-controversial-colorado-eagle-net-broadband-project/ (reporting 

that a $100.6 million grant awarded to Eagle-Net in Colorado resulted in overbuilding of multiple existing 

broadband networks, rather than expanding service in unserved areas); Eric Eyre, $126M Broadband Project A 

“Train Wreck,” Delegate Says, CHARLESTON GAZETTE-MAIL (Jan. 7, 2013),  

https://www.wvgazettemail.com/news/special_reports/126m-broadband-project-a-train-wreck-delegate-

says/article_7792fcb0-c07b-5803-9d2a-2678bc957f64.html (reporting that a $126 million grant awarded to West 

https://www.govinfo.gov/content/pkg/FR-2022-01-27/pdf/2022-00292.pdf
https://www.denverpost.com/2013/03/01/inside-the-controversial-colorado-eagle-net-broadband-project/
https://www.wvgazettemail.com/news/special_reports/126m-broadband-project-a-train-wreck-delegate-says/article_7792fcb0-c07b-5803-9d2a-2678bc957f64.html
https://www.wvgazettemail.com/news/special_reports/126m-broadband-project-a-train-wreck-delegate-says/article_7792fcb0-c07b-5803-9d2a-2678bc957f64.html
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Equal Opportunity for Providers 

 

NTIA should direct states to consider a variety of broadband providers when making their 

awards, provided they meet the criteria for program participation and awards. Other federal 

broadband programs, such as those run by the Department of Agriculture and the Department of 

the Treasury, have prioritized or favored applicants owned, operated by, or affiliated with local 

governments, nonprofits, or cooperatives.10 NTIA should not follow their lead. Favoring certain 

providers over others inhibits fair competition and puts the federal government in the position of 

picking winners and losers. Additionally, some of these entities have shown that they are not 

capable of this task.11 Rather than favoring entities with little or no experience building costly 

and complex networks, NTIA should focus on funding those with proven track records of 

successful deployments in a cost-effective manner. NTIA should also resist the temptation to 

favor certain technologies over others. The program should consider all technologies that can 

meet the IIJA’s network requirements at a reasonable cost. A technology-inclusive approach will 

maximize the impact of the funding and efficiently connect more Americans faster.  

 

No Unnecessary Requirements or Rate Regulation 

 

NTIA will need to impose certain requirements on the broadband providers that are awarded 

grants from states. Such requirements are necessary to ensure these providers have the financial 

and technical capacity to deliver on their obligations. But NTIA should refrain from adding 

additional, needless requirements that will increase the cost and challenges of deploying new 

networks. These include requiring broadband providers to commit to net neutrality restrictions, 

adopting burdensome labor standards, and favoring open-access networks. Such requirements are 

unnecessary, go beyond the scope of congressional intent, could raise the monthly cost of 

broadband service, and could discourage participation from providers, undermining the success 

of the BEAD program and harming consumers.  

 

Instead, NTIA should work with states to reduce regulatory and permitting burdens that could 

undermine the effectiveness of the BEAD program. When considering the approval of an eligible 

entity’s final plan, NTIA is required to determine whether the use of funds “is in the public 

interest.”12 NTIA should use this opportunity to ensure that states are taking reasonable steps to 

reduce permitting barriers to broadband deployment, such as charging higher than cost-based 

                                                 
Virginia was supposed to make fiber available to 1,064 public facilities and build a 900-mile fiber network provided 

fiber to only 600 sites, many of which already had fiber).  See also U.S. Gov’t. Accountability Office, Further 

Opportunities Exist to Strengthen Oversight of Broadband Stimulus Programs, https://www.gao.gov/assets/gao-10-

823.pdf. 
10 Treasury Final Rule at 4417; U.S. Dep’t of Ag., Reconnect Loan and Grant Program: Evaluation Criteria (2022), 

https://www.usda.gov/reconnect/evaluation-criteria.  
11 See, e.g., Charlie Osborne, Google to buy $39m Provo fiber service for $1, ZDNet (April 19,2013), 

https://www.zdnet.com/article/google-to-buy-39m-provo-fiber-service-for-1/; Jamey Maclomb, Rural Minnesota 

County Built a Fiber Network, but Now Taxpayers Face Huge Bills, Government Technology (2018), 

https://www.govtech.com/network/rural-minnesota-county-built-a-fiber-network-but-now-taxpayers-face-huge-

bills.html.  See also Christopeher S. Yoo and Timothy Pfenninger, Municipal Fiber in the United States: An 

Empirical Assessment of Financial Performance, Univ. of Penn Law School, 

https://www.law.upenn.edu/live/files/6611-report-municipal-fiber-in-the-united-states-an.  
12 Infrastructure Investment and Jobs Act § 60102(e)(4)(D)(ii)(I)(bb). 

https://www.gao.gov/assets/gao-10-823.pdf
https://www.gao.gov/assets/gao-10-823.pdf
https://www.usda.gov/reconnect/evaluation-criteria
https://www.zdnet.com/article/google-to-buy-39m-provo-fiber-service-for-1/
https://www.govtech.com/network/rural-minnesota-county-built-a-fiber-network-but-now-taxpayers-face-huge-bills.html
https://www.govtech.com/network/rural-minnesota-county-built-a-fiber-network-but-now-taxpayers-face-huge-bills.html
https://www.law.upenn.edu/live/files/6611-report-municipal-fiber-in-the-united-states-an
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fees, lengthy delays, or duplicative approvals. It is critical that this funding be used to subsidize 

broadband deployment and not subsidize more red tape.  

 

Affordability is also an important goal of these programs – the IIJA requires broadband providers 

that receive BEAD funding to offer a low-cost option.13 This requirement, in addition to 

subsidies provided by the FCC’s Affordable Connectivity Program, should be sufficient to 

ensure affordable broadband access for all Americans. 

 

We remain concerned, however, by potential attempts to regulate broadband rates. The IIJA 

includes a provision barring NTIA from regulating broadband rates.14 That provision, however, 

does nothing to restrict states from regulating the rates themselves. NTIA should refrain from 

indirectly regulating rates by requiring that states regulate broadband rates as a condition of this 

program. Broadband rates vary within states for a variety of reasons, including terrain and 

population density. Requiring a one-size-fits-all rate, even within one state, would not account 

for these factors and could jeopardize the long-term sustainability of these investments. 

Additionally, NTIA should not abuse the discretion given to the Assistant Secretary to approve a 

provider’s low-cost option as a way to control rates. Additional intervention to regulate these 

options is unnecessary. 

 

Transparency 

 

The IIJA exempts the BEAD program from the Administrative Procedures Act (APA).15 In doing 

so, the law exempts NTIA from notice-and-comment rulemaking16 and the Freedom of 

Information Act,17 two important statutory protections that ensure transparency in Executive 

Branch decision making. As a result, the public is left without a formal forum to provide input on 

the rules that will govern this important program, and without any insight into how NTIA makes 

decisions. We ask that, notwithstanding the IIJA’s APA exemption, NTIA administer the BEAD 

program with full transparency and allow the public to provide input and review how the agency 

arrives at its decisions. 

 

NTIA should also work closely to collect information from other agencies awarding broadband 

funds and ensure it does not duplicate funding in those same areas. Over the past two years, 

Congress has created a number of programs spread across multiple agencies to support 

broadband deployment. Coordination among these agencies will ensure that this money is 

effectively and efficiently spent.   

 

Closing the digital divide is a top priority of Congress, but this will only be achieved if NTIA 

carefully administers these programs and prioritizes unserved and underserved communities 

based on accurate data. NTIA cannot afford to repeat the mistakes of the past. We need to work 

together to ensure the BEAD program’s success. 

 

                                                 
13 Id. § 60102(h)(5). 
14 Id. § 60102(h)(5)(D). 
15 Id. § 60102(o)(1). 
16 5 U.S.C. § 553. 
17 Id. § 552. 
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Thank you for your attention to this important matter. 

 

 

      Sincerely, 

 

 

 

 

              

Roger F. Wicker     Cathy McMorris Rodgers 

Ranking Member     Ranking Member 

Committee on Commerce, Science   Committee on Energy and Commerce 

   and Transportation     U.S. House of Representatives 

U.S. Senate 

 

 

 

 

 

              

John Thune      Robert E. Latta 

Ranking Member     Ranking Member 

Subcommittee on Communications, Media,  Subcommittee on Communications  

   and Broadband        and Technology 

U.S. Senate       U.S. House of Representatives   

   

     

   

  


